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To:  Governor  Michael  S.  Dukakis 


The  accompanying  Report  has  been  prepared  under  the  auspices  of 
the  Office  of  the  Governor's  Legal  Counsel*  in  response  to  your 
questions:  first,  as  to  whether  there  are  substantial  grounds  for  believing 
—  at  least  in  light  of  the  criminal  justice  standards  of  today  —  that 
Sacco  and  Vanzetti  were  unfairly  convicted  and  executed,  and,  second, 
if  so,  what  action  can  now  appropriately  be  taken.  It  is  my  conclusion 
that  there  are  substantial,  indeed  compelling,  grounds  for  believing  that 
the  Sacco  and  Vanzetti  legal  proceedings  were  permeated  with  u  fair- 
ness, and  that  a  proclamation  issued  by  you  would  be  appropriate. 


DANIEL  A.  TAYLOR 

Chief  Legal  Counsel 


July  13,  1977 
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*  Invaluable  assistance  was  rendered  in  the  preparation  of  this  Report  by,  among 
others,  Alexander  J.  Cella,  Esq.,  Alan  M.  Dershowitz,  Esq.,  Thomas  Quinn,  Todd  D. 
Rakoff,  Esq.,  Deborah  M.  Smith,  and  Lewis  H.  Weinstein,  Esq. 


Report  to  the  Governor 

August  23,  1977,  will  be  the  fiftieth  anniversary  of  the  execution  by 
the  Commonwealth  of  Nicola  Sacco  and  Bartolomeo  Vanzetti.  Contro- 
versy has  surrounded  the  Sacco  and  Vanzetti  case  ever  since  its  incep- 
tion. The  continuing  doubts  as  to  the  legitimacy  of  their  convictions 
and  executions  have  prompted  reconsideration.  Two  issues  are  raised: 
(1)  are  there  substantial  grounds  for  believing  that  Sacco  and  Vanzetti 
were  convicted  and  executed  without  a  fair  trial  demonstrating  their 
guilt  of  murder  beyond  a  reasonable  doubt  and  without  an  adequate 
appellate  review  of  that  trial;  and  (2)  if  so,  what  action  should  appro- 
priately be  taken  in  the  present  circumstances: 


1.  Were  Sacco  And  Vanzetti  Convicted  And  Executed  After  A  Fair 
Trial  Demonstrating  Their  Guilt  Of  Murder  Beyond  A  Reason- 
able Doubt,  And  After  An  Adequate  Review  Of  That  Trial? 


(a)     The  Basic  Chronology* 

On  April  15,  1920,  at  about  three  p.m.,  Frederick  Parmenter,  pay- 
master of  the  Slater  and  Morrill  Shoe  Co.,  and  his  guard,  Alexander 


*See  Attachment  A  for  full  chronology. 


Berardelli,  were  robbed  of  the  payroll  they  were  carrying,  some 
$15,000,  and  shot. to  death,  in  South  Braintree,  Massachusetts.  At  least 
two  men  did  the  robbing  and  shooting,  leaving  six  bullets  in  the  dead 
men's  bodies;  having  seized  the  money,  they  jumped  into  an  approach- 
ing get-away  car,  containing  several  other  men,  and  sped  away.  The 
murders  have  always  been  undisputed;  the  only  issue  is  who  the  guilty 
group  of  men  were. 

Nicola  Sacco  and  Bartoioineo  Vanzetti  were  arrested  while  travelling 
on  a  street  car  on  the  evening  of  May  5,  1920.  They  were  indicted  for 
murder  on  September  14,  1920.  (Vanzetti  in  the  meantime  had  been 
convicted,  separately,  of  a  holdup  which  took  place  in  Bridgewater;  his 
conviction  of  that  crime  was  based  on  identification  evidence  that  Felix 
Frankfurter,  then  a  Professor  at  Harvard  Law  School  and  later  a  Justice 
of  the  United  States  Supreme  Court,  said  "bordered  on  the  frivolous," 
and  in  the  teeth  of  very  substantial  alibi  evidence.  Frankfurter,  The 
Case  of  Sacco  and  Vanzetti  7  n.  1  (1962  ed.).)  The  trial  for  the  South 
Braintree  murders  began  on  May  31,  1921,  and  lasted  until  July  14; 
with  but  a  few  hours  of  deliberation,  the  jurors  returned  a  guilty 
verdict. 

In  the  succeeding  five  years  various  motions  for  a  new  trial  based  in 
part  on  newly  discovered  evidence  and  in  part  on  alleged  improprieties 
of  the  prosecution  were  made.  All  of  the  motions  were  denied  by  the 
trial  judge.  On  May  12,  1926,  the  Supreme  Judicial  Court  overruled 
all  of  the  exceptions  which  had  been  taken  after  the  trial  and  after 
denial  of  the  various  motions.  Commonwealth  v.  Sacco,  255  Mass.  369 
(1926).  Various  other  motions,  denials,  and  fruitless  appeals  followed.* 
In  May,  1927,  Vanzetti  petitioned  Governor  Fuller  "not  for  mercy  but 
for  justice";  the  petition  was  denied  on  August  3,  1927,  in  part  on  the 
basis  of  Governor  Fuller's  own  review,  and  in  part  on  the  basis  of  a 
report  the  Governor  had  received  from  a  specially  established  Advisory 
Committee  composed  of  A.   Lawrence  Lowell,  president  of  Harvard, 

'Commonwealth  v.  Sacco,  259  Mass.  128  (1927);  Commonwealth  v.  Sacco,  261 
Mass.  12,  cert,  dismissed,  275  U.S.  574  (1927). 


Samuel  W.  Stratton,  president  of  M.I.T.,  and  Robert  Grant,  a  former 
Probate  Court  judge.* 

Early  in  the  morning  of  August  23,  1927,  Sacco  and  Vanzetti  were 
executed  at  the  Charlestown  State  Prison  in  Boston. 


(b)     TJie  Grounds  For  Continuing  Doubt 

Despite,  or,  perhaps  in  part  because  of,  the  very  considerable 
attention  paid  to  the  Sacco-Vanzetti  case  prior  to  the  execution  of  the 
defendants,  there  have  remained,  ever  since,  several  grounds  for 
doubting  that  Sacco  and  Vanzetti  were  fairly  proven  guilty,  beyond  a 
reasonable  doubt,  of  the  South  Braintree  murders.  These  grounds 
encompass  both  the  conduct  of  the  trial  itself,  with  the  consequence 
that  there  is  doubt  whether  the  jury's  verdict  represented  only  its 
consideration  of  rational  proof  of  the  crime  charged,  and  also  the  effect 
of  later-discovered  or  later-disclosed  evidence,  with  the  consequence 
that  even  if  the  trial  jury  rightly  decided  the  case  placed  before  it,  there 
remains  a  substantial  doubt  whether  a  jury  in  possession  of  all  of  the 
facts  would  have  returned  a  guilty  verdict.  As  will  be  discussed  sub- 
sequently, the  refusal  of  the  Supreme  Judicial  Court  to  overturn  the 
verdict  does  not  answer  these  doubts. 

Of  course,  many  of  these  bases  for  doubt  are  fully  intelligible  only 
upon  a  complete  explication  of  convoluted  evidence,  but  some  of  the 
more  serious  points  can   be  briefly  summarized.**      A  more  detailed 

'  Governor  Fuller's  decision  and  the  Report  of  the  Advisory  Committee  are 
reproduced  in  V  The  Sacco-Vanzetti  Case:  Transcript  of  the  Record  of  the  Trial  of 
Nicola  Sacco  and  Bartolomeo  Vanzetti  in  the  Courts  of  Massachusetts  and  Subsequent 
Proceedings,  1920-1927  (New  York,  Henry  Holt  &  Co.,  Inc.,  1928-29)  at  5378a  et  seq. 

"  Even  beyond  the  specific  points,  the  mere  fact  that  for  the  last  fifty  years  countless 
authors  have  debated  the  merits  of  the  case,  without  a  clear  victory  either  for  the 
proponents  of  innocence  or  for  the  proponents  of  guilt,  is  in  itself  a  reason  to  think  that 
a  miscarriage  of  justice  may  have  occurred.  Extensive  bibliographies  are  included  in 
Russell,  Tragedy  in  Dedharn  (1971  ed.),  and  Ehrmann,  The  Case  That  Will  Not  Die 
(1969). 


outline  of  the  more  significant  instances  of  unfairness,  together  with 
a  reference  to  appropriate  standards  currently  applicable  to  criminal 
trials  and  appeals,  is  appended  to  this  report. 


(1)  "The  Sacco  and  Vanzetti  case,"  wrote  Samuel  Eliot  Morison, 
"was  an  offshoot  of  the  .  .  .  whipped-up  anti-red  hysteria"  of  the 
period  just  following  World  War  One.  Morison,  The  Oxjord  History  uj 
the  American  People  884  (1965).  The  defendants  were  aliens,  poor  — 
and  espoused  a  political  ideology  —  anarchism  —  which  struck  fear  in 
the  hearts  of  many  Americans;  that  fear  was  later  exacerbated  when 
various  left-wing  movements  embraced  their  cause.  Whether  prejudice 
against  anarchists  influenced  the  verdict,  and  the  denial  of  new  trial 
motions,  is  perhaps  open  to  debate;  that  a  strong  possibility  existed  for 
that  to  happen  is  irrefutable.  It  was  said  at  the  time,  and  has  been 
said  since,  that  the  defense  itself  made  political  beliefs  central  to  the 
trial.  In  the  sense  that  the  defendants'  explanation  for  their  behavior, 
including  the  various  falsehoods  told  at  the  time  of  their  arrest,  was 
that  they  were  afraid  that  they  and  their  friends  were  to  be  persecuted 
for  being  anarchists,  that  is  true.  Whether  that  justified  the  extra- 
ordinary, indeed  brutal,  cross-examination  of  the  defendants,  especially 
of  Sacco,  is  another  matter.  Many  of  the  questions  asked,  and  many 
of  the  responses  elicited,  seem  to  have  been  devoted  to  making  it  ring 
in  the  jurors'  minds  that  the  defendants  were  radicals  —  which  is,  of 
course,  precisely  what  they  claimed  —  rather  than  to  establishing  that 
their  justification  for  their  actions  upon  arrest  was  trumped  up,  which 
was  the  point  the  prosecution  ostensibly  wished  to  prove.  Whether,  in 
permitting  this  line  of  questioning,  the  judge  properly  balanced  the 
probative  value  of  the  answers  produced,  as  against  the  potential  for 
prejudice  necessarily  involved,  may  be  seriously  questioned.  The 
Supreme  Judicial  Court  ruled  only,  not  that  the  questions  were  proper, 
but  that  the  trial  judge  had  not  abused  his  discretion  in  permitting  such 
questions  within  the  traditionally  broad  scope  allowed  to  cross-examina- 
tion.    Commonwealth  v.  Sacco,  supra,  255  Mass.  at  439. 


Whether  the  trial  judge  was  as  impartial  as  the  reliance  by  the 
Supreme  Judicial  Court,  here  and  elsewhere,  on  his  discretion  would 
indicate,  has  also  been  seriously  challenged.  In  the  years  following  the 
jury's  verdict,  many  claimed  to  have  heard  the  trial  judge  make  state- 
ments, which  if  indeed  made,  would  indicate  a  fixed  prejudice  on  his 
part,  both  during  the  trial  and  later,  against  the  defendants.  The 
Governor's  Advisory  Committee,  even  while  not  fully  crediting  some  of 
these  statements,  concluded  that  the  judge  had  been  guilty  of  "a  grave 
breach  of  official  decorum"  in  his  discussion  of  the  case;  and  further  felt 
that  his  judicial  qualities  had  been  sufficiently  called  into  question  as  to 
make  it  advisable  for  the  Committee,  on  its  own,  to  reconsider  the 
merits  of  the  discretionary  new  trial  motions.  Report  at  6,  8.  In 
themselves  serious,  these  judgments  were  mild  compared  to  the  conclu- 
sions reached  by  other  qualified  commentators.  Professor  Frankfurter, 
writing  at  the  time,  described  the  judge's  opinion  denying  a  new  trial  as 
"a  farrago  of  misquotations,  misrepresentations,  suppressions,  and 
mutilations."  The  Case  of  Sacco  and  Vanzetti,  supra,  at  104.  Pro- 
fessor Morgan,  writing  with  20  years'  added  perspective,  described  the 
judge  as  a  man  "whose  prejudices  made  him  overlook  misconduct  of  the 
prosecutor,  made  him  determine  every  discretionary  matter  against  the 
accused,  and  permeated  the  proceedings  from  beginning  to  end  with  its 
vicious  influence."  Joughin  and  Morgan,  The  Legacy  of  Sacco  and 
Vanzetti  157  (1964  ed.). 

Whether  the  judge  was  prejudiced  to  that  degree,  or  whether,  what- 
ever his  prejudice,  his  biases  had  that  great  an  effect  on  the  course  of 
the  proceedings,  is  beyond  our  now  knowing.  Nevertheless,  there  is  a 
substantial  possibility  that  some  prejudicial  influence  was  imparted  to 
the  trial,  and  an  even  greater  probability  that  the  judge's  hostility  to  the 
defendants  influenced  the  exercise  of  his  discretion,  particularly  in  such 
critical  matters  as  deciding  the  motions  for  a  new  trial.     The  other 
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problems  present  in  the  proof  offered  against  the  defendants  have  to  be 
considered  in  the  light  of  these  possibilities.* 

(2)  The  overwhelming  fact  about  the  South  Braintree  crime  is  that  the 
crime  itself  remains  unsolved.  Even  if  for  the  moment  it  is  assumed 
that  Sacco  and  Vanzetti  were  participants,  there  were  still  several  other 
participants;  at  trial,  nothing  was  offered  to  identify  who  these  other 
bandits  were,  or  to  connect  the  two  defendants  to  the  rest  of  the  gang. 
Similarly,  it  is  undisputed  that  the  robbers  made  off  with  more  than 
$15,000,  a  substantial  sum  even  now,  and  a  relatively  much  greater 
amount  in  1920.  No  part  of  this  money  was  ever  traced  to  the  defend- 
ants, and  at  trial  the  prosecution  offered  no  explanation  whatsoever  as 
to  what  had  happened  to  it.  Further,  six  bullets  were  found  in  the 
bodies  of  the  two  victims.  Leaving  aside,  for  the  moment,  the  question 
whether  one  of  the  bullets  was  successfully  shown  to  have  been  fired 
from  a  gun  in  the  possession  of  Sacco  at  the  time  of  his  arrest,  no 
account  was  ever  offered  at  trial  as  to  the  source  of  the  other  five. 
Numerous  more  minor  points  also  remain  unresolved;  and,  of  course,  the 
Madeiros  statement,  which  specifically  exonerated  Sacco  and  Vanzetti 
and  served  to  implicate  the  Morelli  gang  of  Providence,  was  never  ade- 
quately investigated.  In  short,  this  was  not  a  trial  where  the  evidence 
adduced  served  to  explain  the  entire  event  in  such  a  comprehensive 
fashion  that  each  detail  gained  persuasiveness  from  being  a  composite 
part  of  a  complete  whole.  Rather,  the  jury  was  asked  to  find  that, 
even  though  it  could  not  on  the  evidence  know  all  that  had  happened, 

'Allegations  were  also  made  that  one  of  the  jurors,  prior  to  his  selection,  had 
indicated  his  firm  intent  to  hang  the  defendants.  The  trial  judge  denied  a  new  trial 
motion  based  on  this  information,  and  the  Supreme  Judicial  Court  overruled  the  excep- 
tion thereto,  stating  that  the  judge  had  the  discretionary  power  not  to  believe  the 
underlying  affidavit.  255  Mass.  at  450-51.  The  Advisory  Committee  also  rejected  the 
contention  on  the  basis  that  "it  is  extremely  improbable  that  Ripley  was  so  different 
from  other  men  that  he  desired  the  disagreeable  task  of  serving  on  this  jury,  and  he 
had  only  to  reveal  what  he  had  said  to  be  excused."  Report  at  10.  Whatever  the 
truth  may  be,  that  reasoning  is  surely  a  supreme  example  of  begging  the  question;  if 
the  juror  wanted  the  men  hanged,  of  course  he  would  want  to  serve  on  the  jury. 


or  even  most  of  it,  the  jurors  still  could  know  beyond  a  reasonable 
doubt  that  the  two  defendants  were  guilty.  While  juries  must,  of 
course,  often  make  such  judgments,  the  fact  that  the  full  story  was  not 
known  doubtless  increases  the  likelihood  that  the  conduct  of  the  trial 
influenced  the  result;  that  fact  also  serves  to  highlight  the  importance 
of  the  accuracy  of  each  specific  piece  of  evidence  that  was  offered. 

(3)  At  trial,  the  prosecution  offered  several  witnesses  who  purported 
to  identify  one  or  the  other  of  the  defendants  as  participants  in  which- 
ever aspect  of  the  South  Braintree  robbery  they  had  witnessed.  Large 
parts  of  several  books  have  been  written  dissecting  the  various  identifi- 
cations. Without  reviewing  all  the  details,  it  has  been  asserted  that 
several  of  the  witnesses  did  not  have  an  adequate  opportunity  for  obser- 
vation; that  some  had  previously  stated  that  they  could  not  identify  the 
men  they  briefly  glimpsed,  or,  worse  yet,  had  previously  identified 
photos  of  others  than  the  defendants  as  depicting  the  assailants;  that 
some  described  details  of  the  defendants  not,  in  fact,  true,  or  inconsis- 
tent with  the  details  reported  by  others;  and  that  at  least  one  had  an 
undisclosed  motive  for  testifying  favorably  to  the  prosecution.  The  de- 
fense offered  several  witnesses  who  placed  Vanzetti  in  Plymouth  and 
Sacco  in  Boston  at  the  time  of  the  South  Braintree  affair.  Thus,  at  the 
core  of  the  trial  there  was  a  direct  conflict  of  mutually  exclusive  identi- 
fication testimony. 

If  that  were  all,  it  would  be  unwise  to  second-guess  the  jury's  de- 
termination as  to  which  witnesses  were  truthful;  even  then,  it  would 
still  be  troublesome  that  the  trial  judge  passed  over  the  bulk  of  the 
defendants'  evidence  in  but  one  sentence  of  his  extensive  charge.  (The 
material  portions  of  the  charge  are  set  out  at  255  Mass.  at  388-403.) 
But  that  is  not  all.  After  the  trial  an  additional  witness,  Roy  Gould 
(who  had  not  testified  although  he  had  spoken  to  the  police),  affirmed 
that  he  saw  the  bandits,  and  that  they  were  not  the  defendants. 
Gould,  who  had  had  a  bullet  put  through  his  lapel  by  the  robbers, 
"certainly  had  an  unusually  good  position  to  observe  the  men  in  the 
car,"  in  the  words  of  the  Advisory  Committee.  Report  at  9.  The  trial 
judge  denied  the  motion  for  a  new  trial  based  on  this  evidence,  stating 
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that  "these  verdicts  did  not  rest,  in  my  judgment,  upon  the  testimony  of 
the  eye  witnesses";  and  the  Supreme  Judicial  Court  held  his  denial  not 
to  be  an  abuse  of  discretion.  255  Mass.  at  457-59.  The  Advisory 
Committee  dismissed  the  importance  of  this  evidence  as  well,  on  the 
basis  that  it  was  "merely  cumulative"  and  was  balanced  by  two  new 
witnesses  supporting  the  prosecution's  claim.  Report  at  9.  Neither  of 
the  prosecution's  new  witnesses  was  as  impressive  as  Gould;  but  even  if 
the  point  be  granted,  the  need  to  weigh  the  testimony  of  one  eyewitness 
against  another  confirms  the  need  for  a  new  trial  rather  than 
supporting  its  denial. 


(4)  Apparently  the  trial  judge,  having  said  that  the  convictions  did 
not  rest  on  the  testimony  of  the  eyewitnesses,  was  of  the  opinion  that 
what  had  convicted  the  defendants  was  the  "consciousness  of  guilt" 
shown  by  their  actions  and  statements  on  the  night  of  their  arrests. 
Since  the  arrests  took  place  fully  20  days  after  the  crime,  and  since  the 
defendants  were  not  informed  of  the  grounds  of  their  arrests,  this  is 
hardly  solid  proof  of  their  guilt.  More  particularly,  it  was  precisely  this 
proof  concerning  the  motivation  of  their  actions  at  the  time  of  arrest 
that  had  been  so  thoroughly  tainted  by  the  prosecutor's  cross-examina- 
tion, and  which  most  clearly  invited  the  jury  to  exercise  its  emotions 
rather  than  its  thoughts.  The  jury  may  well  have  decided  on  this  basis, 
and  was  indeed  almost  invited  to  do  so  by  the  heavy  emphasis  placed 
on  the  arrest,  rather  than  the  crime,  in  the  judge's  charge.  If  that  was 
the  sole  ground  of  decision,  the  case  against  the  defendants  was  cer- 
tainly not  proven  beyond  a  reasonable  doubt. 

It  seems  more  likely  that  the  jury  also  based  its  decision  on  certain 
other  circumstantial  evidence  purporting  to  show  the  defendants'  partici- 
pation in  the  crime.  The  trial  judge's  charge  picked  out  three  pieces  of 
such  evidence:  the  identification  of  one  bullet;  the  identification  of  one 
revolver;  and  the  identification  of  one  hat.  255  Mass.  at  391-93.  In 
the  light  of  the  evidence  discovered  after  the  trial,  the  tendency  of  each 
of  the  three  to  prove  the  guilt  of  the  defendants  is  doubtful. 
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Whether  one  of  the  bullets  taken  from  Berardelli's  body  was  fired 
from  the  gun  found  in  Sacco's  possession  at  the  time  of  his  arrest 
remains  one  of  the  most  hotly  disputed  points  of  this  hotly  disputed 
case.  It  is  beyond  the  competence  of  this  memorandum  to  attempt  to 
determine  which  of  the  marty  ballistics  tests  that  were  made,  if  any,  * 
reveals  the  truth.  It  suffices  to  say  that  the  jury  did  not  have  the  whole 
story  put  before  it,  and  may  indeed  have  been  misled.  The  prose- 
cution's chief  expert  testified  only  that  his  opinion  was  that  it  was 
"consistent"  that  the  bullet  had  been  fired  from  the  pistol.  After  the 
trial  it  developed  that  this  expert,  if  asked  whether  he  had  found  any 
evidence  that  the  bullet  had  passed  through  Sacco's  pistol,  would  have 
answered  in  the  negative,  and  that  the  prosecution  knew  that  he  would 
have  so  testified.  Yet  his  testimony,  not  further  developed,  may  well 
have  been  thought  by  the  jury  to  be  virtually  conclusive  on  this  issue;  at 
least  the  judge  appeared  to  think  so  in  his  charge  that  the  testimony 
was  that  "it  was  his  [Sacco's]  pistol  that  fired  the  bullet." 

The  prosecution  also  tried  to  prove  that  the  gun  in  Vanzetti's  pos- 
session at  the  time  of  arrest  was  connected  with  the  crime,  having  been 
the  gun  carried  by  Berardelli  on  the  fatal  day.  The  testimony  was,  at 
best,  confused.  Even  the  Advisory  Committee,  wanting  forcefully  to 
state  the  case  against  the  defendants,  could  go  no  further  than  to  state 
that  Vanzetti  had  in  his  possession  a  pistol  "resembling"  the  pistol 
"formerly  possessed"  by  Berardelli.     Report  at  19. 

Finally,  the  prosecution  attempted  to  show  that  a  cap  had  been 
found  at  the  scene  of  the  crime  which  was  Sacco's  cap.  Quite  apart 
from  the  disputes  as  to  when  the  cap  had  been  found,  and  as  to 
whether  it  fit  Sacco,  it  was  developed  after  the  trial  that  what  may 


*The  bullets  and  gun  passed  out  of  the  custody  of  the  Commonwealth  sometime 
after  the  trial.  Subsequently,  in  about  1960,  the  bullets  and  gun  believed  to  have  been 
the  evidence  introduced  at  trial  were  located  at  a  personal  residence  in  Massachusetts. 
There  was  no  trail  of  continuous  custody,  nor  any  witness  who  could  reliably  establish 
these  bullets  and  gun  as  the  bullets  and  gun  put  into  evidence.  See,  Russell,  Tragedy 
in  Dedham,  supra,  at  315-17. 
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well  have  been  the  crucial  identifying  feature  of  the  cap  for  the  jury, 
a  tear  in  its  lining,  had  been  added  to  it  by  a  police  officer  while  the 
cap  was  in  his  custody. 

In  sum,  the  overall  effect  of  these  three  pieces  of  evidence  may  well 
have  been  to  convince  the  jury  that  it  had  more  definite  proof  of  guilt 
than  in  fact  it  had. 

(5)  In  light  of  the  foregoing,  a  serious  question  exists  and  will 
continue  to  exist  whether  the  guilt  of  Sacco  and  Vanzetti  was  properly 
determined.  The  jury  was  invited  to  decide  the  case  on  the  basis  of 
appeals  to  prejudice;  the  eyewitness  testimony  was  conflicting  and  even 
the  judge  apparently  thought  it  to  be  an  inadequate  basis  of  decision; 
many  of  the  facts  which  might  have  altered  the  jury's  conclusion  were 
not  presented  at  trial,  including  further  eyewitness  evidence  and  other 
important  pieces  of  evidence  concerning  identification;  and  the  evi- 
dence concerning  the  defendants'  "consciousness  of  guilt"  at  the  time 
of  arrest  was  overblown,  and  may  well  have  been  viewed  through 
the  perspective  of  a  cross-examination  as  much  calculated  to  damn  the 
defendants  as  to  advance  the  cause  of  truth.  While  a  jury's  verdict  in 
the  normal  case  settles  the  facts  once  and  for  all,  a  verdict  rendered  on 
such  a  basis,  and  with  such  vital  consequences,  calls  for  much  more 
careful  scrutiny. 

It  is  precisely  for  cases  of  this  sort  that  procedural  devices  such  as 
motions  for  a  new  trial,  and  especially  review  by  a  different  and 
superior  tribunal,  have  been  fashioned.  When  the  trial  proceedings 
have  undergone  careful  review,  the  confidence  that  may  be  placed  in 
the  verdict  is  much  greater.  Unfortunately,  the  system  for  reviewing 
murder  cases  at  the  time  of  Sacco's  and  Vanzetti's  convictions  and  exe- 
cutions failed  to  provide  the  safeguards  now  present,  safeguards  which 
might  well  have  prevented  a  miscarriage  of  justice. 

To  acknowledge  that  mistakes  occur  is  not  to  challenge  the  im- 
portance of  the  criminal  law  in  the  protection  of  society,  nor  to  deni- 
grate in  any  fashion  the  criminal  justice  system  of  the  Commonwealth. 
It  is  the  very  possibility  of  mistake  that  is  one  of  the  strongest  grounds 
for  the  existence  of  a  well-developed  appellate  system  of  justice.     And  it 
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was  the  possibility  that  a  mistake  was  committed  in  the  executions  of 
Sacco  and  Vanzetti  that  led  to  a  strengthening  in  the  system  of 
appellate  review  of  capital  cases  in  this  Commonwealth. 


(c)  The  Review  Of  The  Case  By  The  Supreme  Judicial  Court 

It  is  sometimes  thought  that  the  Supreme  Judicial  Court,  in  failing  to 
reverse  Sacco's  and  Vanzetti's  convictions,  and  in  failing  to  order  a  new 
trial,  endorsed  in  their  entirety  the  proceedings  below.  This  description 
of  what  the  Supreme  Judicial  Court  decided  is  incorrect,  and  deficient 
in  crucial  respects. 

In  its  main  review  of  the  case,  including  the  review  of  some  but  not 
all  of  the  motions  made  for  a  new  trial,  the  Supreme  Judicial  Court 
considered  separately,  in  thirty-three  numbered  sections,  each  of  the 
exceptions  raised  by  the  defendants;  its  final  decision  was  merely  to 
overrule  those  exceptions.  Commonwealth  v.  Sacco,  255  Mass.  369 
(1926).  Both  in  this  opinion,  and  in  a  later  opinion  considering  other 
exceptions  to  the  denial  of  further  new  trial  motions,  Commonwealth  v. 
Sacco,  259  Mass.  128  (1927),  the  Court  at  many  places  grounded  its 
decision  on  the  basis  that  various  matters,  including  the  decision 
whether  to  grant  a  new  trial  because  of  newly  discovered  evidence, 
rested  within  the  discretion  of  the  trial  judge.  The  standard  of  review 
used  was  that  set  forth  in  Davis  v.  Boston  Elevated  Ry.  Co.,  235  Mass. 
482,  502  (1920),  a  civil  case  many  times  cited  in  the  Sacco  opinions, 
which  reads  as  follows: 

"The  question  is  not  whether  we  should  take  a  different  view  of  the 
evidence  or  should  have  made  an  opposite  decision  from  that  made 
by  the  trial  judge.  To  sustain  these  exceptions  it  is  necessary  to 
decide  that  no  conscientious  judge,  acting  intelligently,  could 
honestly  have  taken  the  view  expressed  by  him." 
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Both  the  language  and  the  purpose  of  this  standard  of  review  indicate 
that  little  short  of  proof  of  sheer  incompetence  or  corruption  would 
have  persuaded  the  Supreme  Judicial  Court  to  reverse  matters  it  con- 
sidered discretionary. 

The  consequence  of  this  narrow  standard  of  review  was  that  on  many 
vital  issues,  including  especially  whether  a  new  trial  was  warranted  on 
the  basis  of  new  evidence  or  because  the  prosecution  had  prejudiced  the 
defendants  because  of  their  political  beliefs,  the  lives  of  the  defendants 
were  completely  committed  to  the  judgment  of  the  trial  judge  acting 
alone.  This  was  the  same  judge  that  even  the  Governor's  Advisory 
Committee  described  as  having  been  "subjected  to  a  very  severe  strain" 
by  reason  of  "the  criticisms  made  upon  him,"  which  resulted  in  his 
being  "in  a  distinctly  nervous  condition."  Report  at  8.  However,  even 
assuming  the  judge  fully  competent,  it  may  fairly  be  asked  whether  the 
lives  of  defendants  should  be  so  fully  placed  in  the  discretion  of  one 
man,  and  whether  one  man  should  be  asked  to  bear  by  himself  such  an 
awful  burden. 

It  is  no  criticism  of  the  Supreme  Judicial  Court,  acting  under  the 
procedures  then  lawfully  in  force,  to  point  out  that  at  almost  all  other 
times  in  the  history  of  the  Commonwealth  greater  protection  for  de- 
fendants in  capital  cases  has  been  required.  For  nearly  one  hundred 
years,  the  full  bench  of  the  Supreme  Judicial  Court  directly  heard  trials 
for  capital  crimes.  Not  until  1872  was  this  practice  altered,  and  even 
then  the  power  to  hear  trials  for  murder  was  given  to  two  or  more 
Supreme  Judicial  Court  justices.  St.  1872,  c.  232.  In  1891,  jurisdic- 
tion over  capital  crimes  was  transferred  to  the  Superior  Court,  but 
trial  was  to  be  before  three  justices.  St.  1891,  c.  379,  §§  1  and  2.  In 
1894,  the  number  was  changed  to  two  or  more,  St.  1894,  c.  204,  but  it 
was  not  until  1910  that  a  single  justice  of  the  Superior  Court  was  given 
the  power  to  hear  by  himself  a  trial  for  murder.     St.  1910,  c.  555,  §  1. 

Following  upon  the  decisions  in  the  Sacco  case,  sober  citizens  con- 
cerned with  the  administration  of  justice  in  the  Commonwealth  per- 
ceived the  error  of  giving  a  single  judge  such  great  power  over  the  life 
of   a    defendant.      In   November,    1927,    the  Judicial    Council    of   the 
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Commonwealth  recommended  the  enactment  of  new  review  provisions 
in  capital  cases.  Commenting  specifically  on  the  proceedings  in  the 
Sacco  and  Vanzetti  case,  the  Council  stated  (13  Mass.  L.Q.  No.  1,  at 
40-41): 

"A  single  judge  of  the  Superior  Court  now  presides  over  murder 
trials  and  passes  not  only  on  questions  of  law  included  in  the  trial 
of  the  indictment,  but  upon  mixed  questions  of  law  and  fact  arising 
on  motions  for  a  new  trial.  The  Supreme  Judicial  Court  on  appeal 
passes  only  on  questions  of  law.  As  the  verdict  on  such  an  in- 
dictment involves  the  issue  of  life  and  death,  we  think  the  responsi- 
bility too  great  to  be  thrown  upon  one  man.  If  he  errs  in  any 
matter  of  discretion  as  distinguished  from  law,  the  result  is  ir- 
reparable. .  .  . 

"It  is  true  that  the  decisions  of  the  trial  judge  upon  matters  of 
discretion  may  be  reversed  if  there  has  been  what  is  called  an 
'abuse'  of  discretion.  ...  It  is  needless  to  say  that  such  an  abuse 
will  so  rarely  be  found  by  the  Supreme  Court  to  have  existed  that 
there  is  no  real  appeal  from  that  judicial  act." 


Following  renewed  recommendations  by  the  Judicial  Council,  23  Mass. 
L.Q.  No.  1,  Prelim.  Supp.,  at  28-30  (1937);  24  Mass.  L.Q.  No.  1, 
Prelim.  Supp.,  at  14-16  (1938);  the  General  Court  enacted  the  desired 
legislation,  St.  1939,  c.  341,  which,  as  amended,  is  the  present  M.G.L. 
c.  278,  §  33E.  This  statute  provides  that  in  reviewing  capital  cases  the 
Supreme  Judicial  Court  shall  consider  both  "the  law  and  the  evidence" 
and  further  provides  that  the  Supreme  Judicial  Court  may  order  a  new 
trial,  or  direct  the  entry  of  a  verdict  for  a  lesser  degree  of  guilt,  if  the 
verdict  below  "was  against  the  law  or  the  weight  of  the  evidence,  or 
because  of  newly  discovered  evidence,  or  for  any  other  reason  that 
justice  may  require." 
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The  protection  for  a  defendant  in  a  capital  case  is  thus  greatly  in- 
creased. Of  substantial  import  for  considering  the  questions  raised  by 
the  Sacco  and  Vanzetti  case,  the  statute  now  empowers  the  Supreme 
Judicial  Court,  not  only  to  review  the  trial  judge's  decision  on  a  motion 
for  a  new  trial  for  "abuse  of  discretion,"  but  also  to  exercise  for  itself 
the  very  powers  given  to  a  trial  judge.  Even  more  broadly,  the  statute 
requires  the  Supreme  Judicial  Court  to  investigate  the  whole  case  to  see 
if  there  has  been  a  miscarriage  of  justice.  Commonwealth  v.  Gricus, 
317  Mass.  403,  406-07  (1944);  Commonwealth  v.  Cox,  327  Mass.  609, 
614  (1951);  Commonwealth  v.  Harrison,  342  Mass.  279,  297  (1961); 
Commonwealth  v.  Baker,  346  Mass.  107,  109  (1963).  Thus,  the 
Supreme  Judicial  Court  now  considers,  in  capital  cases,  not  only  the 
specific  assignments  of  error,  but  also  the  record  and  evidence  as  a 
whole. 

This  change  in  procedure  has  changed  results  as  well.  For  example, 
in  Commonwealth  v.  Cox,  supra,  the  Court  found,  in  its  consideration 
of  errors  of  law,  no  error  in  the  denial  of  defendant's  motion  for  a  new 
trial.  327  Mass.  at  614.  Yet,  upon  review  of  the  entire  case  under 
M.G.L.  c.  278,  §  33E,  the  Court  concluded  that  "the  verdict  was 
against  the  weight  of  the  evidence,  and  there  should  be  a  new  trial." 
327  Mass.  at  615.  Of  like  import,  in  Commonwealth  v.  Baker,  supra, 
the  Court  found  that  there  was  sufficient  evidence  to  warrant  a  finding 
of  premeditation,  and  yet  ruled  that  "justice  will  be  more  nearly 
achieved"  if  that  finding  were  not  made,  and  thus  ordered  entry  of  a 
verdict  of  manslaughter.     346  Mass.  at  119. 

Had  the  Supreme  Judicial  Court  of  the  1920's  been  authorized  to  take 
this  wider  view  of  Sacco's  and  Vanzetti's  convictions,  the  evidence 
already  recounted  suggests  that  the  Court,  in  passing  on  the  record  as  a 
whole,  including  the  motions  for  a  new  trial,  might  well  have  ordered  a 
new  trial.  Indeed,  Professor  Morgan  concluded  that  under  these 
later-enacted  procedures  "these  defendants  would  certainly  have  had 
another  trial."  Joughin  and  Morgan,  The  Legacy  of  Sacco  and 
Vanzetti,  supra,  at  177.  At  least,  the  narrow  standard  of  review 
present  for  that  short  period  in  the  Commonwealth's  history  has  long 
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since  been  abandoned.  That  a  review  process  adequate  to  insure  that 
the  ends  of  justice  were  served  by  Sacco's  and  Vanzetti's  executions  was 
unavailable  at  the  time  should  not  prevent  the  Commonwealth  from 
once  again  addressing  the  question  whether  those  executions  were 
proper.  * 


2.   What  Action  Should  Appropriately   Be  Taken   In   The  Present 

Circumstances? 

(a)  The  Pardoning  Power 

The  normal  way  in  which  relief  is  granted  after  conviction  of  a  crime 
is  by  exercise  of  the  pardoning  power.  This  power  is  set  out  in  the 
Constitution  as  follows,  Amendment  Article  LXXIII: 

"The  power  of  pardoning  offences,  except  such  as  persons  may 
be  convicted  of  before  the  senate  by  an  impeachment  of  the  house, 
shall  be  in  the  governor,  by  and  with  the  advice  of  council;  pro- 
vided, that  if  the  offence  is  a  felony  the  general  court  shall  have 
power  to  prescribe  the  terms  and  conditions  upon  which  a  pardon 
may  be  granted;  but  no  charter  of  pardon,  granted  by  the  gover- 
nor, with  advice  of  the  council  before  conviction,  shall  avail  the 
party  pleading  the  same,  notwithstanding  any  general  or  particular 
expressions  contained  therein,  descriptive  of  the  offence  or  offences 
intended  to  be  pardoned." 


*  Little  need  be  said  about  the  procedural  implications  of  the  reviews  conducted  by 
the  Governor  and  his  Advisory  Committee.  Whatever  might  be  said  about  the 
particular  evidence  relied  on,  or  the  particular  arguments  made,  the  fundamental  point 
is  that  advisory  review  by  an  ad  hoc  committee  is  no  substitute  for  a  new  trial  before  a 
jury,  and  was  never  intended  so  to  be. 
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The  statutory  "terms  and  conditions"  upon  which  a  pardon  for  a  felony 
may  be- granted  are  those  provided  in  M.G.L.  c.  127,  §§  152-54,  see 
St.  1945,  c.  180.  Together  these  provisions  define  the  pardoning  power, 
and  such  lesser  powers  as  those  of  granting  conditional  pardons  and 
commutations  of  sentences.  Juggins  v.  Executive  Council  to  the 
Governor,  2ol  Mass.  386  (1926);  Opinion  of  the  Justices,  210  Mass. 
609,  610-11  (1912).  However,  while  the  powers  so  defined  are  suitable 
to  usual  cases,  they  appear  not  to  be  applicable  to  the  present  one. 

First,  as  a  procedural  matter,  M.G.L.  c.  127,  §  152,  authorizes  the 
Governor  to  grant  a  pardon  "with  the  advice  and  consent  of  the  council 
.  .  .  upon  the  written  petition  of  the  petitioner."  This  requirement  of  a 
petition  appears  to  be  an  integral  part  of  the  statutory  scheme.  See 
M.G.L.  c.  127,  §§  152-54.  Assuming  that  by  "petitioner"  the  Legis- 
lature meant  to  denominate  the  convicted  person,  the  statute  would 
seem  to  indicate  that  posthumous  pardons  cannot  be  granted;  or,  at  the 
least,  that  the  pardoning  power  in  its  ordinary  course  is  not  the  appro- 
priate vehicle  for  addressing  a  matter  such  as  this. 

Second,  in  present  day  circumstances  there  are  no  legal  consequences 
to  conviction  for  a  felony  that  last  beyond  the  death  of  the  felon. 
Compare  4  Blackstone,  Commentaries  on  The  Laws  of  England  402. 
Accordingly,  the  only  purposes  that  could  be  served  by  a  pardon  in  the 
present  case  are  to  right  a  wrong,  by  now  historical,  and  to  remove  the 
stigma  placed  on  Sacco  and  Vanzetti  by  their  conviction  and  execution. 
Whether  a  pardon   would  in  fact  accomplish  these  aims  is  doubtful. 

Judicial  interpretations  of  the  premise  of  the  pardoning  power  are 
mixed  and  conflicting.  The  Supreme  Court  has  stated  that  "when  the 
pardon  is  full,  it  releases  the  punishment  and  blots  out  of  existence  the 
guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as  innocent  as  if  he 
had  never  committed  the  offense."  Ex  parte  Garland,  4  Wall.  (71 
U.S.)  333,  380  (1867).  However,  in  a  later  case  the  same  Court  stated 
that  the  grant  of  a  pardon  carries  "an  imputation  of  guilt."  Burdick  v. 
United  States,  236  U.S.  79,  94  (1915).  Whether  a  pardon  implies  guilt, 
or,  in  some  circumstances  at  least,  implies  innocence,  has  also  been 
much  debated  among  the  legal  commentators.     Williston,  Does  a  Par- 
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don  Blot  Out  Guilt?,  28  Harv.  L.  Rev.  647  (1915);  Lattin,  The  Par- 
doning Power  in  Massachusetts,  11  B.U.  L.  Rev.  505,  519-20  (1931); 
Weihofen,  The  Effect  of  a  Pardon,  88  U.  Pa.  L.  Rev.  177  (1939).  The 
Supreme  Judicial  Court  has  defined  the  effect  of  a  Massachusetts  par- 
don, in  at  least  the  usual  case,  as  removing  only  the  consequences  of  the 
conviction  per  se,  and  not  as  obliterating  "the  acts  which  constituted 
the  crime  .  .  .  which,  despite  the  public  act  of  mercy  and  forgiveness 
implicit  in  the  pardon,  ordinary,  prudent  men  will  take  into  account  in 
their  subsequent  dealings  with  the  actor."  Commissioner  of  the  Metro- 
politan District  Commission  v.  Director  of  Civil  Service,  348  Mass.  184, 
194  (1964).  Accordingly,  the  Court  held  that  a  pardon  from  this  state 
does  not  restore  the  "good  character"  of  one  who  has  been  convicted  of 
a  felony.*  Other  courts,  although  not  uniformly,  have  reached  the 
same  conclusion.  Note,  Presidential  Clemency  and  the  Restoration  of 
Civil  Rights,  61  Iowa  L.  Rev.  1427,  1432  (1976),  and  cases  there  cited. 
Whether  the  Supreme  Judicial  Court  would  rule  differently  if  presented 
with  "[a]  pardon  clearly  granted  because  of  the  wrongful  conviction  of 
an  innocent  person,"  348  Mass.  at  193,  n.  8,  it  would  not  say;  but  even 
this  phrasing  of  the  contrary  issue  suggests  that  it  might  not  give  any 
different  answer  were  the  pardon  granted  only  because  of  "reasonable 
doubt"  as  opposed  to  clearly  established  innocence. 

In  any  case,  the  present  situation  raises  issues  neither  of  the  direct  nor 
collateral  legal  consequences  of  a  conviction,  but  rather  of  the  more 
general  social  implications.  Professor  Williston  has  stated  that 
"[e]verybody  knows  that  the  word  pardon'  naturally  connotes  guilt  as  a 
matter  of  English,"  Williston,  supra,  28  Harv.  L.  Rev.  at  648,  and  this 
statement  was  quoted  with  approval  by  the  Supreme  Judicial  Court, 
348  Mass.  at  193.  Assuming  that  the  statement  is  correct,  if  not  for 
"everybody,"  then  at  least  for  the  bulk  of  the  population,  to  grant  Sacco 
and  Vanzetti  a  "pardon"  would  not  only  not  have  the  desired  con- 
sequences, but  would  in  fact  be  taken  to  be  the  expression  of  a  senti- 
ment precisely  contrary  to  that  intended. 

'Compare  M.G.L.  c.  276,  §  100A  (relating  to  sealing  of  court  files). 
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Third,  because  the  granting  of  a  pardon  is  often  thought  to  reaffirm 
guilt,  if  not  legally  then  at  least  in  the  eye  of  public  opinion,  it  has  been 
adjudged  that  a  pardon  is  not  effective  unless  accepted.  As  stated  by 
the  Supreme  Court,  in  Burdick  v.  United  States,  supra,  236  U.S.  at 
90-91:* 

"Circumstances  may  be  made  to  bring  innocence  under  the  penal- 
ties of  the  law.  If  so  brought,  escape  by  confession  of  guilt  implied 
in  the  acceptance  of  a  pardon  may  be  rejected,  —  preferring  to  be 
the  victim  of  the  law  rather  than  its  acknowledged  transgressor,  — 
preferring  death  even  to  such  certain  infamy." 


The  law  of  the  Commonwealth  appears  to  follow  the  same  rule.  In 
Commonwealth  v.  Lockwood,  109  Mass.  323  (1872),  the  Court  con- 
sidered the  effect  of  a  pardon  granted  after  a  verdict  of  guilty  had  been 
rendered,  but  while  exceptions  were  pending  in  the  Supreme  Judicial 
Court.  In  addition  to  ruling  that  a  pardon  could  be  granted  at  that 
time,  the  Court  held  that  the  defendant  had  the  power  and  the 
obligation  to  choose  whether  he  would  rely  on  the  pardon  and  waive 
his  exceptions,  or  whether  he  would  waive  the  pardon  and  rely  on  his 
exceptions.  109  Mass.  at  339.  The  implication  must  be  that  the 
defendant  had  the  choice  of  accepting  his  pardon  or  of  attempting  to 
establish  the  invalidity  of  his  conviction.  While  the  setting  was  of 
course  far  different  from  the  present  one,  it  may  well  be  that  the 
granting  of  a  pardon  to  Sacco  and  Vanzetti  after  their  deaths  would  be 
a  null  act,  because  the  pardon  is  void  without  an  acceptance,  and  no 
power  of  acceptance  exists. 

Fourth,  in  light  of  the  foregoing  it  would  be  presumptuous  for  the 
Commonwealth  to  pardon  these  men  fifty  years  after  their  execution  by 
the  Commonwealth.     Sacco  and  Vanzetti  maintained  their  innocence 

•  Biddle  v.  Perovich,  274  U.S  480  (1927),  did  not  overturn  Burdick,  but  only  refused 
to  extend  it  to  the  commutation  of  a  death  sentence  to  life  imprisonment. 
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throughout  their  ordeal,  and  their  protestations  are  a  frequent  reminder 
of  the  very  real  possibility  that  a  grievous  miscarriage  of  justice 
occurred  with  their  deaths.  A  pardon,  carrying  the  connotation  that 
they  were  in  fact  guilty,  and  appearing  as  but  a  merciful  act,  with  the 
implication  that  they  would  have,  even  now,  welcomed  it,  would  serve 
not  to  dignify,  but  rather  to  denigrate,  their  own  claims  to  innocence. 
In  short,  a  pardon,  or  any  of  the  forms  of  clemency  bespeaking  of  a 
pardon,  is  not  the  proper  remedy. 

(b)  A  Proclamation 

The  fact  that  use  of  the  pardoning  power  would  not  be  the  appro- 
priate remedy  for  this  situation  should  not  mean  that  the  Common- 
wealth is  wholly  without  power  to  take  any  action.  It  would  be 
outrageous  to  decide  that  no  power  exists  to  give  whatever  redress  is 
possible  at  this  late  date. 

Since  Sacco  and  Vanzetti  suffered  the  supreme  legal  punishment, 
there  are  no  lingering  legal  consequences  of  their  conviction.  The  only 
thing  that  can  be  done  is  to  attempt  to  remove  the  stigma  placed  on 
them  by  their  conviction  and  execution.  It  is,  however,  of  great 
importance  that  that  be  done,  both  as  a  simple  matter  of  justice  to 
them,  and,  equally  important,  as  a  matter  of  clearing  the  record  of  the 
Commonwealth  insofar  as  that  is  possible.  Even  though  no  relief  with 
substantial  legal  effect  is  possible,  at  least  a  statement  should  be  made.* 

The  necessary  statement  should  take  the  form  of  a  proclamation 
issued  by  the  Governor.  The  Governor  is  the  supreme  executive 
magistrate  of  the  Commonwealth,  Const.  Pt.  2,  c.  2,  §  1,  Art.  1,  and 

'There  is  at  present  a  healthy  trend  in  the  direction  of  a  dignified  closing  of  unfor- 
tunate incidents  of  history.  The  pardon  of  Tokyo  Rose  and  the  restoration  of  citizen- 
ship to  Robert  E.  Lee  and  Jefferson  Davis  represent  this  trend  for  the  Nation.  In 
Massachusetts,  the  Legislature  has  resolved  that  "no  disgrace  or  cause  for  distress"  exists 
for  Ann  Pudeator,  executed  in  1692  for  witchcraft,  and  her  descendants,  c.  145, 
Resolves  of  1957;  and  Governor  Dukakis  on  August  25,  1976,  by  proclamation  revoked 
the  1637  banishment  of  Anne  Marbury  Hutchinson. 
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as  such  may  take  the  lead  in  voicing  the  position  of  the  Commonwealth 
on  a  matter  of  great  public  moment. 

While  there  is  no  direct  precedent  for  what  is  by  its  very  nature  a 
unique  situation,  Massachusetts  Governors  have  long  issued  proclama- 
tions to  call  public  attention  to  important  matters  and  occasions. 
Furthermore,  there  is  some  legal  precedent  that  bears  directly  on  the 
matter  at  hand.  In  People  v.  Bowen,  43  Cal.  439,  13  Am.  R.  148 
(1872),  a  convicted  felon  sought  to  establish  his  competency  to  testify 
by  producing  a  proclamation  of  the  Governor  declaring  that  "whereas 
it  is  desirable  for  the  ends  of  justice  that  he  should  be  restored  to  citi- 
zenship; now,  therefore,  I  ...  do  hereby  restore  [him]  to  all  the  rights 
of  citizenship  possessed  by  him  before  his  conviction  .  .  .."  Id.  at  441. 
After  a  discussion  of  the  power  provided  for  by  the  California  Consti- 
tution —  which  is  similar  to  that  of  Massachusetts  —  the  Court  con- 
cluded that  while  the  Governor  could  have  pardoned  the  individual, 
".  .  .  the  executive  act  under  review  is  not  a  pardon,  nor  was  it  in- 
tended to  be  such."  Id.  at  443.  While  the  California  Court  held  that 
the  disability  to  testify  remained  since  "there  is  [no]  known  relation  be- 
tween the  competency  of  a  witness  and  his  'rights  of  citizenship',"  id., 
it  nevertheless  recognized  that  the  Governor's  order  had  the  effect  of 
restoring  the  rights  of  citizenship. 

Thus,  a  proclamation  intending  to  remove  any  stigma  and  disgrace 
from  Sacco  and  Vanzetti,  from  their  families  and  descendants,  and,  as  a 
result,  from  the  Commonwealth  of  Massachusetts,  should  stand  at  least 
on  the  same  footing  as  the  California  gubernatorial  proclamation  and 
have  effect  in  accordance  with  its  terms. 
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Appendix 

Sacco  And  Vanzetti:    Trial  And  Appeal  Unfairness 

I.     Prosecutorial  Abuse 

A.     Knowingly  utilizing  false  evidence  to  mislead  the  jury. 

1.  At  the  trial,  Captain  William  H.  Proctor,  head  of  the  State 
Police,  testified  in  substance  that  his  opinion  was  "consistent  with"  one 
of  the  recovered  bullets  having  been  fired  by  Sacco's  gun.  Proctor,  in 
an  affidavit  (Vol.  IV,  3641-3643), '  subsequently  stated  that  District 
Attorney  Frederick  G.  Katzmann  and  Harold  P.  Williams  were  aware 
that  Proctor  could  not  definitively  state  that  the  bullet  in  question  came 
from  Sacco's  gun.  Proctor  said  he  was  repeatedly  queried  about  this 
and  repeatedly  made  his  opinion  known  to  the  prosecutors.  He  also 
affirmed  that  the  prosecution  prearranged  a  question  to  which  Proctor 
could  say  that  his  investigation  of  the  bullet  produced  results  "consis- 
tent" with  its  having  gone  through  Sacco's  gun,  thus  creating  the 
impression  in  the  jury's,  judge's  and  defense  counsel's  minds  that 
Proctor's  opinion  was  that  it  had  done  so. 

(a)  Katzmann's  response:  He  did  not  deny  his  prior  knowledge  of 
Proctor's  real  opinion  or  the  connivance  of  the  trick  question,  but 
merely  stated  that  Proctor  had  not  repeatedly  been  queried  on  the 
matter  (Vol.  IV,  3681). 

(b)  This  subterfuge  had  immense  impact  on  the  trial's  outcome 
because  the  three  principal  bases  of  the  state's  case  were  the  alleged 
identification  of  the  fatal  bullet  as  being  fired  from  Sacco's  gun,  the 
alleged  identification  of  Sacco  and  Vanzetti  as  being  present  in  South 
Braintree,  and  their  alleged  consciousness  of  guilt.  The  defense  counsel 
even    characterized    Proctor's    testimony    as    stating    the    bullet    passed 

'References  to  volume  and  page  number  refer  to  The  Sacco-Vanzetti  Case:  Tran- 
script of  the  Record  of  the  Trial  of  Nicola  Sacco  and  Bartolomeo  Vanzetti  in  the  Courts 
of  Massachusetts  and  Subsequent  Proceedings,  1920-27,  Vols.  I-V  and  Supplemental 
Volume  (New  York:  Henry  Holt  1928-29). 
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through  Sacco's  gun  (Vol.  V,  5054).  Judge  Thayer  did  likewise  in  his 
charge  to  the  jury  (Vol.  Ill,  3422).  One  juror  later  reported  that  the 
expert  testimony  of  Proctor  and  Van  Amburgh  was  the  deciding  factor 
in  the  case  (Russell,  212). 2 

2.     Standards  violated: 

(a)  The  government  may  not  knowingly  rely  on  false  evidence;  it  may 
not  rest  its  case  on  testimony  which  it  believes  to  be  incorrect.  United 
States  v.  McGovern,  499  F.  2d  1140  (1st  Cir.  1974). 

"If  'the  State,  although  not  soliciting  false  evidence,  allows  it  to  go 
uncorrected  when  it  appears,'  the  defendant  is  entitled  to  relief."  Com- 
monwealth v.  Hurst,  364  Mass.  604,  608  (1974). 

The  Fourteenth  Amendment  cannot  tolerate  a  state  criminal  convic- 
tion obtained  by  the  knowing  use  of  false  evidence.  Mooney  v. 
Holohan,  294  U.S.  103  (1934);  Napue  v.  Illinois,  360  U.S.  264  (1959). 
In  Mooney,  the  conviction  was  obtained  by  presentation  of  testimony 
known  to  the  prosecutor  to  be  perjured. 

(b)  ABA  Standards  Relating  to  the  Administration  of  Criminal  Justice 
(1974);  The  Prosecution  Function: 

(i)  "3.3.  Relations  with  expert  witnesses.  A  prosecutor  who 
engages  an  expert  for  an  opinion  should  respect  the  independence 
of  the  expert  and  should  not  seek  to  dictate  the  formation  of  the 
expert's  opinion  on  the  subject  .  .  .." 

(ii)  "5.6.  Presentation  of  evidence,  (a)  It  is  unprofessional 
conduct  for  a  prosecutor  knowingly  to  offer  false  evidence,  whether 
by  documents,  tangible  evidence,  or  the  testimony  of  witnesses,  or 
fail  to  seek  withdrawal  thereof  upon  discovery  of  its  falsity." 

(c)  ABA  Code  of  Professional  Conduct,  canons  and  disciplinary  rules, 
incorporated  in  the  Rules  of  the  Massachusetts  Supreme  Judicial  Court, 


'Russell,   Tragedy  in  Dedham  (1971). 
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Rule  3:22  (359  Mass.  787,  796)  in  1972.  The  Code  states  that  the 
disciplinary  rules  are  "mandatory  in  character  .  .  .  and  state  the 
minimum  level  of  conduct  below  which  no  lawyer  can  fall  without 
being  subject  to  disciplinary  action." 

(i)  "DR  7-102.  Representing  a  client  within  the  bounds  of  the 
law.  (A)  In  his  representation  of  a  client,  a  lawyer  shall  not: 
...  (3)  Conceal  or  knowingly  fail  to  disclose  that  which  he  is 
required  by  law  to  reveal  ....  (4)  Knowingly  use  perjured  testi- 
mony or  false  evidence  ....  (6)  Participate  in  the  creation  or 
preservation  of  evidence  when  he  knows  or  it  is  obvious  that  the 
evidence  is  false." 

(ii)  "DR  7-109.  Contact  with  witnesses.  (A)  A  lawyer  shall  not 
suppress  any  evidence  that  he  or  his  client  has  a  legal  obligation  to 
reveal  or  produce." 


B.     Making  use  of  unfair  and  misleading  evidence. 

1.  When  the  prosecution's  eyewitnesses  initially  identified  the  de- 
fendants, no  line-up  was  utilized  and  counsel  was  not  present.  Pro- 
spective witnesses  observed  the  defendants  in  jail,  standing  by  them- 
selves (Vol.  I,  248,  252,  404-06,  509-10,  606-16).  The  defendants  were 
forced  to  assume  the  crouching  and  shooting  positions  of  the  bandits 
to  assist  eyewitnesses  in  their  identifications  (Vol.  I,  473-74).  The 
method  of  identification  was  prejudicial  and  leaves  the  validity  of  the 
eyewitness  testimony  in  grave  question. 

2.     Standards  violated: 

(a)  "The  practice  of  showing  suspects  singly  to  persons  for  the 
purpose  of  identification,  and  not  as  part  of  a  line-up,  has  been  widely 
condemned."  Stovall  v.  Denno,  388  U.S.  293,  302  (1967).  To  support 
this  statement,  the  Court  cited  several  law  review  articles  and  books, 
including   Justice    Felix    Frankfurter's    analysis    of    the    Sacco-Vanzetti 
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case.  ..See,  Foster  v.  California,  394  U.S.  440  (1969);  Neil  v.   Biggers, 
409  U.S.  188  (1972). 

C.    Withholding  exculpatory  evidence. 

1.  The  name  and  address  of  an  eyewitness,  Ray  Gould,  who  stood 
within  five  to  ten  feet  of  the  fleeing  car  after  the  fatal  Braintree 
shootings  (Gould  affidavit,  Vol.  IV,  3504)  was  in  the  possession  of  state 
officials  throughout  the  trial.  Indeed,  Gould  was  interviewed  by  Brain- 
tree  police  immediately  following  the  murder  (Officer  John  Heaney's 
affidavit,  Vol.  IV,  3508-09),  but  the  prosecution  made  no  further  in- 
vestigation (Gould  affidavit,  Vol.  IV,  3504).  The  prosecution  instead 
relied  on  eyewitnesses  who  had  less  opportunity  to  view  the  assailants. 
Gould's  identity  was  subsequendy  learned  by  the  defense  through  a  de- 
fense witness.  Defense  counsel  then  attempted  to  locate  him  without 
success  (Moore  affidavit,  Vol.  IV,  3499-3500).  During  this  time  the 
Commonwealth  did  not  forward  the  identity  and  address  of  Gould  to 
the  defense,  nor  did  the  prosecutors  secure  Gould's  attendance  at  the 
trial.  Following  the  trial,  the  defense  located  Gould,  who  definitively 
stated,  after  observing  Sacco,  that  Sacco  was  not  the  assailant  who  had 
been  at  the  scene  of  the  murders  (Gould  affidavit,  Vol.  IV,  3505). 

2.  District  Attorney  Katzmann  requested  that  the  Department  of 
Justice  determine  whether  the  anarchist  radicals  in  New  York,  some  of 
whom  were  associated  with  Sacco  and  Vanzetti,  had  received  any  large 
sums  of  money  following  the  South  Braintree  robbery.  The  Depart- 
ment of  Justice  reported  that  the  group  had  not.  This  was  revealed  in 
a  summary  of  the  Department's  files  on  the  Sacco-Vanzetti  case  released 
August  22,  1927,  to  W.  G.  Gavin,  Washington  correspondent  for  the 
Boston  Traveler.  The  story  appeared  in  the  Traveler  at  3  p.m.,  nine 
hours  before  Sacco  and  Vanzetti  were  executed  (Ehrmann,  61). 3  Had 
this  information  been  made  available  to  the  jury,  the  defendants' 
apparent  motive  for  the  crime  would  have  seemed  improbable. 

'Ehrmann,   The  Case  That  Will  Not  Die  (1969). 
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3.  The  prosecution  utilized  the  minutes  of  the  official  inquest 
following  the  murder' during  cross-examination  of  defense  witnesses  at 
the  trial.  The  minutes  were  not  made  available  to  defense  counsel  until 
July  21,  1927,  when  they  were  released  to  the  Governor's  Advisory 
Committee  (Vol.  V,  5251).  The  minutes  revealed  discrepancies  in 
prosecution  witnesses'  testimony  and  contained  information  that 
corroborated  the  Madeiros  confession.  By  withholding  prior  incon- 
sistent statements  made  by  prosecution  witnesses  the  day  after  the 
murders,  the  prosecution  denied  to  the  defendants  evidence  critical  to 
effective  cross-examination. 

4.  Standards  violated: 

(a)  Fair  use  of  evidence  by  the  prosecutor  is  required  "accompanied 
by  a  duty  to  disclose  evidence  materially  favorable  to  the  defendant." 
United  States  v.  DeLeo,  422  F.  2d  487,  498  (1st  Cir.  1970). 

".  .  .  The  Government  is  not  forbidden  to  call  witnesses  whose  relia- 
bility in  one  or  many  particulars  is  imperfect  or  even  suspect.  Its 
obligations  are  to  make  a  clean  breast  of  any  evidence  it  has  which  may 
contradict  such  witnesses  or  undermine  their  credibility  and  not  to  rest 
its  case  upon  testimony  which  it  believes  to  be  incorrect."  United 
States  v.  McGovern,  499  F.  2d  1140,  1143  (1st  Cir.  1974). 

(b)  ABA  Standards  Relating  to  the  Administration  of  Criminal  Justice 
(1974);  The  Prosecution  Function:  "3.11.  Disclosure  of  evidence  by 
the  prosecutor,  (a)  It  is  unprofessional  conduct  for  a  prosecutor  to 
fail  to  make  timely  disclosure  to  the  defense  of  the  existence  of  evidence, 
known  to  him,  supporting  the  innocence  of  the  defendant.  He  should 
disclose  evidence  which  would  tend  to  negate  the  guilt  of  the  accused  or 
mitigate  the  degree  of  the  offense  or  reduce  the  punishment  at  the 
earliest  feasible  opportunity  ....  (c)  It  is  unprofessional  conduct  for  a 
prosecutor  intentionally  to  avoid  pursuit  of  evidence  because  he  believes 
it  will  damage  the  prosecution's  case  or  aid  the  accused." 

(c)  ABA  Code  of  Professional  Conduct  adopted  by  the  Massachusetts 
Supreme  Judicial  Court,  1972:  "DR  7-103.  Performing  the  duty  of 
public   prosecutor    or    other    government    lawyer.  ...      (b)    A    public 
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prosecutor  or  other  government  lawyer  in  criminal  litigation  shall  make 
timely  disclosure  to  counsel  for  the  defendant,  or  to  the  defendant  if  he 
has  no  counsel,  of  the  existence  of  evidence,  known  to  the  prosecutor  or 
other  government  lawyer,  that  tends  to  negate  the  guilt  of  the  accused, 
mitigate  the  degree  of  the  offense,  or  reduce  the  punishment." 

(d)  "It  is  well  understood  that  the  duty  of  a  district  attorney  Ls  not 
merely  to  secure  convictions.  It  is  his  duty  to  secure  them  with  due 
regard  to  the  constitutional  and  other  rights  of  the  defendant."  Smith 
v.  Commonwealth,  331  Mass.  585,  591  (1954);  Berger  v.  United  States, 
295  U.S.  78,  88-89  (1934). 

D.     Failure  to  investigate  new  exculpatory  evidence. 

1.  In  November,  1925,  Celestino  Madeiros,  a  convicted  murderer 
whose  appeal  was  pending  before  the  Supreme  Judicial  Court,  confessed 
to  participation  in  the  South  Braintree  robbery,  and  exonerated  Sacco 
and  Vanzetti.  Based  upon  his  statement  (Vol.  V,  4416-18)  a  motion  for 
a  new  trial  was  filed  May  26,  1926.  Winfield  M.  Wilbar,  then  District 
Attorney  of  Norfolk  County,  rejected  defense  counsel's  request  that  a 
joint  investigation  of  the  new  evidence  be  undertaken  (Vol.  V, 
4536-37).  No  independent  investigation  was  undertaken  by  the  District 
Attorney's  office  (Ehrmann,  409).  Assistant  District  Attorney  Dudley  P. 
Ranney's  response:  "We  have  been  criticized  for  failure  to  investigate 
this  matter  jointly.  That  is  the  explanation.  We  believe  we  have 
found  the  truth,  and  in  our  judicial  capacity  —  there  is  some  to  a 
District  Attorney  —  having  found  the  truth,  nothing  else  can  matter. 
And  that  is  our  honest  conviction.  And  if  that  is  so  it  is  a  case  not  for 
investigation,  and  we  justify  our  position  by  that  alone.  We  will 
answer,  but  not  investigate,  because  we  know  or  believe  that  the  truth 
has  been  found."    (Vol.  V,  4390.) 

2.     Standards  violated: 

(a)  "Good  faith  and  reasonable  belief  in  the  guilt  of  the  defendant  do 
not  necessarily  measure  the  duty  of  a  prosecuting  officer  to  secure  a  fair 
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trial  to  the  accused  and  to  bring  before  judge  and  jury  all  that  ought  to 
be  brought  before  them."  Smith  v.  Commonwealth,  331  Mass.  585, 
593  (1954). 

(b)  ABA  Standards  Relating  to  the  Administration  of  Criminal  Justice 
(1974);  The  Prosecution  Function:  "3.11.  Disclosure  of  evidence  by 
the  prosecutor.  ...  (c)  It  is  unprofessional  conduct  for  a  prosecutor 
intentionally  to  avoid  pursuit  of  evidence  because  he  believes  it  will 
damage  the  prosecution's  case  or  aid  the  accused." 

E.     Appeal  to  jury's  prejudice  and  biases. 

1.  During  the  cross-examination  of  Sacco,  Katzmann  dwelt  upon 
Sacco's  trip  to  Mexico  to  escape  the  draft,  even  though  the  trip  bore  no 
relationship  to  the  crime.  He  ridiculed  and  unfairly  distorted  the 
political  beliefs  of  Sacco  in  a  manner  that  appeared  calculated  to  rouse 
any  anti-foreign  animosity  the  jury  may  have  had  toward  the  defend- 
ant. This  line  of  cross-examination  was  admitted  by  Judge  Webster 
Thayer  as  testing  the  credibility  of  Sacco,  who  had  earlier  testified 
under  direct  examination  that  he  "liked  a  free  country"  (Vol.  II,  1818). 
The  following  excerpts  are  indicative  of  the  tone  of  the  cross-examina- 
tion: 

Q.  Don't  you  think  going  away  from  your  country  is  a  vulgar 
thing  to  do  when  she  needs  you?    A.     I  don't  believe  in  war. 

Q.     You  don't  believe  in  war?    A.     No,  sir. 

Q.  Do  you  think  it  is  a  cowardly  thing  to  do  what  you  did? 
A.     No,  sir. 

Q.  Do  you  think  it  is  a  brave  thing  to  do  what  you  did? 
A.     Yes,  sir. 

Q.  Do  you  think  it  would  be  a  brave  thing  to  go  away  from 
your  own  wife?    A.     No. 

Q.     When  she  needed  you?    A.     No.  .  .  . 

Q.     You  love  free  countries,  don't  you?    A.     I  should  say  yes. 

Q.  Why  didn't  you  stay  down  in  Mexico?  A.  Well,  first  thing, 
I  could  not  get  my  trade  over  there.     I  had  to  do  any  other  job. 
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Q.  Don't  they  work  with  a  pick  and  shovel  in  Mexico?  A.  Yes. 
•Q.  Haven't  you  worked  with  a  pick  and  shovel  in  this  country? 
A.     I  did. 

Q.  Why  didn't  you  stay  there,  down  there  in  that  free  country 
and  work  with  a  pick  and  shovel?  A.  I  don't  think  I  did  sacrifice 
to  learn  a  job  to  go  to  pick  and  shovel  in  Mexico. 

Q.  Is  it  because,  —  is  your  love  for  the  United  States  of  Ameri- 
ca commensurate  with  the  amount  of  money  you  can  get  in  this 
country  per  week?    A.    Better  conditions,  yes.      (Vol.  II,  1869.) 


2.  The  prosecutor's  appeal  to  the  jury's  post-World  War  I  prejudice 
against  draft  dodgers  and  alien  anarchists  was  intensified  by  Judge 
Thayer's  opening  remarks  to  the  jury  and  by  the  first  words  of  his 
charge.  At  the  beginning  of  the  trial,  Judge  Thayer  said:  "Gentle- 
men, I  call  upon  you  to  render  this  service  here  that  you  have  been 
summoned  to  perform  with  the  same  spirit  of  patriotism,  courage  and 
devotion  to  duty  as  was  exhibited  by  our  soldier  boys  across  the  seas 
.  .  ."  (Vol.  I,  15).  In  his  charge  to  the  jury,  he  said:  ".  .  .  The  Com- 
monwealth of  Massachusetts  called  upon  you  to  render  a  most  impor- 
tant service.  Although  you  knew  that  such  service  would  be  arduous, 
painful,  and  tiresome,  yet  you,  like  the  true  soldier,  responded  to  that 
call  in  the  spirit  of  supreme  American  loyalty"  (Vol.  II,  2239). 

3.  Standards  violated: 

(a)  "Language  ought  not  to  be  permitted  which  is  calculated  by  .  .  . 
appeals  to  prejudice,  to  sweep  jurors  beyond  a  fair  and  calm  considera- 
tion of  the  evidence."  Commonwealth  v.  Perry,  254  Mass.  520,  531 
(1926). 

(b)  ABA  Standards  Relating  to  the  Administration  of  Criminal  Justice 
(1974);  The  Prosecution  Function: 

(i)  "5.7.     Examination  of  witnesses,     (a)  The  interrogation  of  all 
witnesses  should   be  conducted   fairly,   objectively   and   with    due 
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regard  .for  the  dignity  and  legitimate  privacy  of  the  witness,  and 
without  seeking  to  intimidate  or  humiliate  the  witness  unneces- 
sarily. Proper  cross-examination  can  be  conducted  without 
violating  the  rules  of  decorum." 

(ii)  "5.8.  Argument  to  the  jury.  ...  (c)  The  prosecutor  should 
not  use  arguments  calculated  to  inflame  the  passions  or  prejudices 
of  the  jury,  (d)  The  prosecutor  should  refrain  from  argument 
which  would  divert  the  jury  from  its  duty  to  decide  the  case  on  the 
evidence,  by  injecting  issues  broader  than  the  guilt  or  innocence  of 
the  accused  under  the  controlling  law.  .  .  ." 

(c)  ABA  Code  of  Professional  Conduct,  adopted  by  the  Massachusetts 
Supreme  Judicial  Court,  1972: 

(i)  "DR  7-106.  Trial  Conduct.  ...  (c)  In  appearing  in  his 
professional  capacity  before  a  tribunal,  a  lawyer  shall  not:  (1)  State 
or  allude  to  any  matter  that  he  has  no  reasonable  basis  to  believe 
is  relevant  to  the  case  or  that  will  not  be  supported  by  admissible 
evidence.  (2)  Ask  any  question  that  he  has  no  reasonable  basis  to 
believe  is  relevant  to  the  case  and  that  is  intended  to  degrade  a 
witness  or  other  person." 

II.    Judicial  Abuses 

A.     Prejudicial  Behavior 

1.  Following  the  earlier  Plymouth  trial  of  Vanzetti  for  the  attempted 
Bridgewater  robbery,  at  which  Judge  Thayer  presided,  he  requested 
Chief  Justice  John  Aiken  assign  him  to  preside  at  the  Sacco-Vanzetti 
trial  in  Dedham  (Ehrmann,  159;  Russell,  127).  Such  a  request  was  and 
is  a  radical  departure  from  usual  judicial  decorum  and  indicates 
Thayer's  intense  personal  interest  in  the  outcome  of  the  trial.  It  is  also 
highly  probable  that  after  presiding  at  the  Plymouth  trial  and 
sentencing  Vanzetti  to  fifteen  years  for  attempted  robbery,  Thayer 
could  not  claim  total  impartiality  toward  the  defendants  at  the  Dedham 
trial. 
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2.  In  an  article,  appearing  in  the  Boston  Herald,  nine  days  after  the 
South  Braintree  murders,  Judge  Thayer  angrily  denounced  a  Norfolk 
jury  for  acquitting  Sergis  Zagroff,  a  self-admitted  anarchist  indicted  for 
violating  the  Criminal  Anarchy  Statute  (see  attachment  B).  The 
evidence  indicated  that  Zagroff  had  merely  expressed  his  views  but  had 
not  violated  the  law. 

3.  Judge  Thayer  is  reported  as  having  made  numerous  disparaging 
comments  about  the  defendants  and  their  counsel  outside  the  courtroom. 
Judge  Thayer  reportedly  said: 

(a)  "Did  you  see  what  I  did  with  those  anarchistic  bastards  the  other 
day?"  Judge  Thayer  to  Professor  James  P.  Richardson  (Richardson 
testimony  before  the  Governor's  Advisory  Committee,  Vol.  V,  5065). 

(b)  When  speaking  about  defense  counsel  Fred  H.  Moore,  Judge 
Thayer  to  several  reporters,  "111  show  them  that  no  long-haired 
anarchist  from  California  can  run  this  court!"  On  several  occasions 
Judge  Thayer  said,  "Just  wait  until  you  hear  my  charge."  (Sibley 
affidavit,  Vol.  V,  4924-25.) 

(c)  "Mr.  [Loring]  Coes  said  [but  later  disavowed  saying]  that  Judge 
Thayer  had  referred  to  Sacco  and  Vanzetti  as  bolsheviki  who  were 
'trying  to  intimidate  him',  and  had  said  that  'he  would  get  them  good 
and  proper'-  .  .  .  that  he  'would  show  them  and  would  get  those  guys 
hanged.'"    (Benchley  affidavit,  Vol.  V,  4928.) 

(d)  Judge  Thayer  to  newspapermen:  "You  wait  till  I  give  my  charge 
to  the  jury.     I'll  show   em!"    (Beffel  affidavit,  Vol.  V,  4929-4931.) 

(e)  A  motion  for  a  new  trial  based  on  Judge  Thayer's  prejudice  was 
filed  August  6,  1927.  The  motion  was  argued  before  the  judge  who, 
after  he  refused  to  withdraw,  denied  the  motion.  The  Supreme 
Judicial  Court  overruled  the  defendants'  exceptions  to  Judge  Thayer's 
denial  on  procedural  grounds  (Vol.  V,  5500). 

(f)  The  Governor's  Advisory  Committee  concluded:  "From  all  that 
has  come  to  us  we  are  forced  to  conclude  that  the  judge  was  indiscreet 
in  conversation  with  outsiders  during  the  trial.  He  ought  not  to  have 
talked  about  the  case  off  the  bench,  and  doing  so  was  a  grave  breach  of 
official  decorum.  ..."  (Vol.  V,  5378L.) 
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4.  The  significance  assigned  to  evidence  by  Judge  Thayer  varied 
dramatically,  as  it  became  necessary  to  deflect  defense  counsel's 
attempts  to  upset  the  guilty  verdict.  The  judge's  treatment  of  Proctor's 
testimony  illustrates  the  judge's  strong  desire  to  prevent  a  new  trial  and 
uphold  the  verdict.  During  the  trial,  Judge  Thayer  instructed  the  jury 
that  the  fatal  bullet  had  been  shot  from  Sacco's  gun,  according  to  the 
expert  witnesses  for  the  prosecution  which  included  Proctor  (Vol.  Ill, 
3422).  When  faced  with  the  Proctor  affidavit  stating  that  this  was  not 
Proctor's  opinion,  Judge  Thayer  dramatically  minimized  the  testimony 
and  its  importance  and  belittled  Proctor's  expertise  (Vol.  IV,  3702). 
Later,  when  confronted  with  a  motion  for  a  new  trial  based  upon  the 
Madeiros  confession,  Judge  Thayer  once  again  maximized  the  weighti- 
ness  of  the  expert  witnesses'  testimony  to  illustrate  that  a  new  trial  was 
not  necessary  in  view  of  the  impressive  evidence  indicating  the  defend- 
ants' guilt  (Vol.  V,  4766). 

5.  Standards  violated: 

(a)  ABA  Standards  Relating  to  the  Administration  of  Criminal  Justice 
(1974);  Fair  Trial  and  Free  Press:  "2.4.  Recommendation  relating  to 
judges.  It  is  recommended  that,  with  respect  to  pending  criminal 
cases,  judges  should  refrain  from  any  conduct  or  the  making  of  any 
statements  that  may  tend  to  interfere  with  the  right  of  the  people  or  of 
the  defendant  to  a  fair  trial." 

(b)  ABA  Standards  Relating  to  the  Administration  of  Criminal  Justice 
(1974);  The  Function  of  the  Trial  Judge:  "3.7.  Prejudicial  publici- 
ty. ..  .  (b)  The  trial  judge  should  refrain  from  making  public 
comment  on  a  pending  case  or  any  comment  that  may  tend  to  inter- 
fere with  the  right  of  any  party  to  a  fair  trial.  .  .  ." 

(c)  ABA  Code  of  Judicial  Conduct  (1972): 

(i)  "Canon  2.  A  Judge  Should  Avoid  Impropriety  and  the 
Appearance  of  Impropriety  in  All  His  Activities.  A.)  A  judge 
should  respect  and  comply  with  the  law  and  should  conduct  him- 
self at  all  times  in  a  manner  that  promotes  public  confidence  in 
the  integrity  and  impartiality  of  the  judiciary." 
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(ii)  "Canon  3.  A  Judge  Should  Perform  the  Duties  of  His 
Office  Impartially  and  Diligently.  A.)  Adjudicative  Responsibili- 
ties. (1)  A  judge  should  be  faithful  to  the  law  and  maintain 
professional  competence  in  it.  He  should  be  unswayed  by  partisan 
interests,  public  clamor,  or  fear  of  criticism.  (2)  A  judge  should 
maintain  order  and  decorum  in  proceedings  before  him ....  (6)  A 
judge  should  abstain  from  public  comment  about  a  pending  or 
impending  proceeding  in  any  court,  and  should  require  similar 
abstention  on  the  part  of  court  personnel  subject  to  his  direction 
and  control.  This  subsection  does  not  prohibit  judges  from  making 
public  statements  in  the  course  of  their  official  duties  or  from 
explaining  for  public  information  the  procedures  of  the  court.  .  .  . 
C.)  Disqualification.  (1)  A  judge  should  disqualify  himself  in  a 
proceeding  in  which  his  impartiality  might  reasonably  be  ques- 
tioned, including  but  not  limited  to  instances  where  ...  he  has  a 
personal  bias  or  prejudice  concerning  a  party  .  .  .." 
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Attachment  A 

Sacco  And  Vanzetti  Chronology 


April  15,  1920 

April  17,  1920 

May  5,  1920 
May  6,  1920 

September  11,  1920 

May  31-July  14,  1921 

November  5,  1921 

November  8,  1921 
December  24,  1921 

May  4,  1922 
July  22,  1922 
September  11,  1922 
April  30,  1923 
October  1,  1923 

October  1-3,  1923 
November  1,  2, 
8,  1923 


Murders  of  Berardelli  and  Parmenter  at  South 
Braintree. 

Inquest  at  Quincy  with  regard  to  South  Brain- 
tree  murders. 

Arrest  of  Sacco  and  Vanzetti. 

Interview   of   Sacco    and    Vanzetti    by    District 
Attorney  Xatzmann. 

Indictment   of   Sacco   and    Vanzetti    for    South 
Braintree  murders. 

Trial  of  Sacco  and  Vanzetti  at  Dedham  before 
Judge  Webster  Thayer. 

Motion  for  new  trial  as  against  the  weight  of 
the  evidence  argued  before  Judge  Thayer. 

First  supplementary  motion  for  new  trial  filed. 

Motion  for  new  trial  as  against  the  weight  of 
evidence  denied. 

Second  supplementary  motion  filed. 

Third  supplementary  motion  filed. 

Fourth  supplementary  motion  filed. 

Fifth  supplementary  motion  filed. 

Supplement  to  first  motion  filed. 

All  five  supplementary  motions   argued   before 
Judge  Thayer. 


November  5,  1923  Motion  relating  to  Proctor  affidavit  filed. 
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October  1,  1924 
November  18,  1925 

January  11-13,  1926 

May  12,  1926 

May  26,  1926 

September  13-17,  1926 
October  23,  1926 

January  27-28,  1927 

April  5,  1927 

April  9,  1927 

May  3,  1927 

June  1,  1927 

July  11-21,  1927 
August  3,  1927 
August  10,  1927 


August  19,  1927 


Decisions  by  Judge  Thayer  denying  all  motions. 

Madeiros  confesses  to  South  Braintree  murders 
and  exonerates  Sacco  and  Vanzetti. 

Argument  of  appeal  of  Sacco  and  Vanzetti  from 
conviction  and  from  denial  of  first,  second 
and  fifth  supplementary  motions. 

Conviction  of  Sacco  and  Vanzetti  affirmed  by 
Supreme  Judicial  Court. 

Motion  for  new  trial  based  on  Madeiros  state- 
ment filed. 

Madeiros  motion  argued  before  Judge  Thayer. 

Decision  by  Judge  Thayer  denying  Madeiros 
motion. 

Appeal  from  denial  of  Madeiros  motion  argued 
before  Supreme  Judicial  Court. 

Denial  of  Madeiros  motion  affirmed  by  Supreme 
Judicial  Court. 

Sentence  of  death  imposed  by  Judge  Thayer  on 
Sacco  and  Vanzetti. 

Petition  for  clemency  addressed  to  Governor 
Fuller. 

Advisory  Lowell  Committee  appointed  by 
Governor  Fuller. 

Hearings  held  before  Advisory  Committee. 

Decision  by  Governor  Fuller  denying  clemency. 

Petition  for  writ  of  habeas  corpus  denied  by 
Justice  Holmes  of  the  United  States  Supreme 
Court,  and  by  Judge  Anderson  of  the  United 
States  District  Court. 

Exceptions  overruled  by  Supreme  Judicial 
Court. 
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August  20,  1927  Petition   for  writ  of  habeas   corpus   denied   by 

Judge  Morton  of  the  United  States  Circuit 
Court  of  Appeals. 

August  20,  1927  Petition  for  stay  and  extension  of  time  in  which 

to  apply  to  the  United  States  Supreme  Court 
for  writ  of  certiorari  denied  by  Justice  Holmes 
of  the  United  States  Supreme  Court. 

August  22,  1927  Similar  petition  denied  by  Justice  Stone  of  the 

United  States  Supreme  Court. 

August  23,  1927  Sacco  and  Vanzetti  and  Madeiros  executed   in 

Charlestown  prison. 
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Attachment  B 

Boston  Herald 
April  24,  1920,  p.  1 

"Judge  Scores  Jurymen  For  Freeing  'Red'.  Prosecutor  Refuses  to  Try 
Any  Further  Cases  in  Norfolk  Court.  Zakoff  Acquitted  On  Anarchy 
Charge. 

"A  verdict  of  not  guilty,  returned  by  a  jury  in  the  Norfolk  county 
superior  court  yesterday  afternoon  in  the  case  of  Sergis  Zakoff,  charged 
with  advocating  anarchy,  brought  forth  a  severe  arraignment  of  the 
jury  by  Judge  Webster  Thayer,  who  was  presiding,  and  a  refusal  on  the 
part  of  Asst.  Dist.-Atty.  William  Kane,  who  was  prosecuting  the  case, 
to  try  any  further  cases. 

"'Gentlemen,  how  did  you  arrive  at  such  a  verdict?'  asked  the  court. 
'Did  you  consider  the  information  that  the  defendant  gave  to  the  police 
officers  when  he  admitted,  according  to  the  three  police  officers,  that 
he  was  a  Bolshevist  and  that  there  should  be  a  revolution  in  this 
country?  Upon  his  own  testimony  he  said  to  the  officers,  in  the  conver- 
sation they  had  with  him,  that  he  believed  in  bolshevism  and  that  our 
government  should  be  overthrown.  Didn't  you  consider  the  testimony 
given  by  the  police  officers  when  you  were  deliberating,  before  you 
agreed  upon  a  verdict?' 

"Thoucht  Actual  Violence  Meant 

"In  reply  to  the  court's  questions,  the  foreman  said:  'The  jury  came 
to  the  decision  of  not  guilty  after  they  had  interpreted  the  meaning  of 
advocating  anarchy,  as  explained  by  the  court,  as  that  of  one  who 
actually  used  violence  and  not  a  person  who  expressed  his  opinion  and 
talked  of  overthrowing  the  government.' 

"Zakoff  was  one  of  the  alleged  'Reds'  rounded  up  last  January  by  the 
department  of  justice  officers  and  allowed  to  go  later.  Chief  Harry 
Swift   and   Officers   William   Barrett   and    Peter   Curran    testified   that 
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Zakoff  said  to  them  that  the  government  in  this  country  was  no  good 
and  that  the  only-  true  form  of  government  was  the  soviet  govern- 
ment established  in  Russia.  He  also  asserted,  they  testified,  that  the 
best  thing  for  this  country  would  be  to  have  a  revolution,  and  he 
advised  Officer  Barrett  to- become  a  Bolshevist  himself." 


